IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK A. BLACKBURN t/a : CIVIL ACTI ON
WHOLESALE RUG OUTLET :

VS.
NO 97-5704
WALKER ORI ENTAL RUG
GALLERIES, INC., & RI CHARD
WALKER and FYl NETWORKS, | NC.

VEMORANDUM AND ORDER

JOYNER, J. APRI L , 1998

By way of the instant notion, Defendants Richard \Wal ker and
Wal ker Oriental Rug Gallaries, Inc., seek to have the conpl ai nt
di sm ssed for lack of venue under 28 U . S.C. § 1400(a) or in the
alternative for failure to state a clai mupon which relief can be
granted pursuant to 17 U.S.C. § 411, 17 U S. C. § 412, and 17
US. C 8§ 301. For the reasons which follow, the action shall be
transferred to the Western District of Pennsylvani a.

St at enent of Facts

Plaintiff, Mark A. Blackburn t/a Wol esal e Rug Qutl et
("plaintiff" or "Whol esale") is a Lancaster deal er of oriental
rugs. Wholesale created an Internet Wb Site, |ocated at the
| nt ernet address, ww. whol esal erug.com \Wolesale's Wb Site
contains graphics illustrating the various types of rugs sold by
the plaintiff, acconpanied by text that gives a description of
each rug. Plaintiff alleges that defendants, R chard Wl ker and
Wal ker Oiental Rug Galleries, Inc. ("defendants" or "Wl ker"),
as well as FYl Networks, Inc. ("FYl") copied parts of Wolesale's

Wb Site which plaintiff alleges to be protected under the



federal copyright law. Plaintiff also alleges unfair trade
practices and tortious interference with existing and prospective
contractual relations. Richard Wal ker is the owner of the
Pittsburgh-area rug store which allegedly copied the Wb Site and
FYl Networks is a Pittsburgh-area Internet service provider which

"hosted," or housed Wal ker's Wb Site.

Di scussi on

Def endant argues that the Eastern District of Pennsylvania
is an inproper venue for the copyright claim Under 28 U S.C. 8§
1400(a) actions for copyright infringenent may be brought "in the
district in which the defendant or his agent resides or may be

found." General Instrunent Corporation of Delaware v. Lake Syl van

Sales, Inc., 1993 W 496588 (E.D. Pa. 1993); see Horne v. Adol ph

Coors Conpany, 684 F.2d 255, 260 (3d Cr. 1982). A defendant of

a copyright claim"my be found" wherever the defendant is

anenabl e to personal jurisdiction. Donner v. Tans-Wtmark Misic

Li brary, Inc., 440 F. Supp. 1299, 1243-35 (E.D.Pa. 1979).

Furthernore, venue in a copyright action is proper in any
judicial district in which the defendant woul d be anenable to
1

personal jurisdiction if the district were a separate state.

Col unbia Pictures Television v. Krypton Broadcasting, 106 F. 3d

128 U.S.C. § 1400 states:

Civil actions, suits, or proceedings arising under any Act of Congress relating to
copyrights or exclusive rights in mask works may be instituted in the district in which the
defendant or his agent resides or may be found.



284, 289 (9th Cir. 1997); Ml waukee Concrete Studios v. Fjeld
Manuf acturing Co., 8 F.3d 441, 445-47 (7th Gr. 1993). In order

to determ ne where the alleged infringer "may be found"” for
pur poses of establishing venue, the district court nust consider
the alleged infringer's contacts with the particul ar federal

district in the state. M | waukee Concrete Studios, 8 F.3d at

445-47. It thus follows that the alleged infringer's anenability
to personal jurisdiction nust relate to the judicial district in
whi ch the claimwas commenced in order for venue to be proper
under 28 U.S.C. § 1400(a).? 1d. Plaintiff contends that venue
IS proper because the defendant has sufficient contacts with the
Eastern District of Pennsylvania to establish that the defendant
is anenabl e to personal jurisdiction and, thus, "may be found” in
the district. Specifically, the plaintiff argues that the

def endant allegedly continues to: (1) cause harmand tortious
injury to the plaintiff through its continued infringenent of the
plaintiff's copyright in the district and (2) solicit business in
the district through the use of an interactive web site.

Under M I waukee Concrete Studios, the court nust now

consider the type of contacts defendants have with the district
as alleged by the plaintiff. However, this task becones nore
difficult because the Internet is a fairly recent phenonenon that

is increasingly transform ng the way business is conducted in

2 Thereis a paucity of case authority on the issue concerning contacts with the district in a
copyright venue action where the action was brought in a district without substantial contacts, but
the state itself was proper. Milwaukee Concrete Studios, 8 F.3d at 447.
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t oday's gl obal society. Zippo Mg. Co. v. Zippo, 952 F. Supp.

1119, 1123 (WD. Pa. 1996). It is now possible to conplete

busi ness transactions throughout the world conpletely froma
desktop via the Internet. 1d. |In analyzing a defendant's
contacts through the use of the Internet, the probability that
personal jurisdiction may be constitutionally exercised is
"directly proportionate to the nature and quality of conmmerci al
activity that an entity conducts over the Internet." [d. at
1124. Three types of contacts have been identified in order to

determ ne the existence of personal jurisdiction. Wber v. Jolly

Hotel s, 977 F. Supp. 327, 333 (D.N.J. 1997). The first type of
contact is when the defendant clearly does business over the
Internet. |d. "If the defendant enters into contracts with
residents of a foreign jurisdiction that involve the know ng and
repeated transm ssion of conputer files over the Internet,
personal jurisdiction is proper." Zippo, 977 F.Supp. at 1124
(citing ConpuServe, Inc. v. Patterson, 89 F.3d 1257 (6th Gr.

1996)). The second type of contact occurs when "a user can
exchange information with the host conputer. In these cases, the
exercise of jurisdiction is determ ned by exam ning the | evel of
interactivity and commercial nature of the exchange of
information that occurs on the Website." Zippo, 952 F. Supp. at
1124 (citing Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 1328

(E.D. Mb. 1996)); Weber, 977 F.Supp. at 333. The third type of
contact involves the posting of information or advertisenents on

an Internet Web Site "which is accessible to users in foreign

4



jurisdictions."” Zippo, 952 F.Supp. at 1124; see Wber, 977
F. Supp. at 333; Bensusan Restaurant Corp. v. King, 937 F. Supp.

295 (S.D.N. Y. 1996). Personal jurisdiction is not exercised for
this type of contact because "a finding of jurisdiction .

based on an Internet web site would nean that there would be

nati onwi de (i ndeed, worldw de) personal jurisdiction over anyone
and everyone who establishes an Internet web site. Such
nationw de jurisdiction is not consistent with personal
jurisdiction case law. . . ." Weber, 977 F. Supp. at 333 (quoting
Hearst Corp. v. Goldberger, 1997 W 97097, at *1 (S.D.N.Y.

Feb. 27, 1997)).

Despite plaintiff's contentions, the nature of defendants'
contacts with this district falls into the third category
consisting of a passive Wb Site. The plaintiff clainms that the
purpose of its Wiolesale Rug Wb Site was to all ow users of the
I nternet and potential custoners to view the various types of
oriental rugs sold by themand to provide such users with
detail ed descriptions of their various rugs. The plaintiff also
clains that the web site provides information on the mai ntenance
and care of oriental rugs, an area where the visitor can pose
gquestions to the conpany regarding oriental rugs, and other
advertising for the conpany. Wolesale Rug's Wb Site is
essentially an advertisenent and that is what plaintiff clains it
to be. Because plaintiff alleges that defendant produced an
exact reproduction of substantial portions of the Wol esal e Rug

Wb Site, it logically follows that defendants' Wb Site is an

5



advertisenent as well.

An advertisenent on a Wb Site is akin to an advertising in
a national publication. Wber, 977 F. Supp. at 333; Hearst, 1997
W 97097, at *10. It is well established in the Third Grcuit
that advertising in national publications does not form
"continuous and substantial" contacts with the forum state.

Weber, 977 F. Supp. at 333 (citing Gehling v. St. George's Schoo

of Medicine, 773 F.2d 539, 542 (3d Cr. 1985)). Therefore,

advertising on a Wb Site does not form continuous and
substantial contacts with the forumdistrict.

Nevert hel ess, plaintiff argues that defendants' Wb Site is
anal ogous to the mddle ground | evel of contact as articul ated by
the Eastern District of Mssouri in Mritz. In Miritz, the
def endant actively solicited potential customers for their
Internet service to provide their e-mail addresses so that
defendant could in turn setup electronic nail boxes through which
t hey woul d send advertisenents custom zed to the users' specific
interests. Maritz, 947 F. Supp. at 1330. The action was
sufficient to establish personal jurisdiction because, inter
alia, defendant indiscrimnately responded to every Internet user
who accessed its web site. 1d. at 1330.

Creating a Wb Site may be felt nation or even world w de,
but without nore, it is not an act purposefully directed toward

the forum Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 418

(9th Cr. 1997). In Cybersell, there was very limted

interactivity between the defendant corporation and internet
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users, which included receiving the browser's nanme and address as
well as an indication of iInterest. Id. at 419. Those who were
interested in getting on the World Wde Wb were encouraged to e-
mai | the defendants to learn how. 1d. at 416. Signing up for
the Cybersell service in Florida was not an option, nor did any
Arizona residents do so. |1d. at 419. No busi ness transactions
occurred either. 1d. Therefore, the Wb Site of Cybersell of

Fl ori da was one of a passive nature and the defendants did not
have sufficient contacts to subject thenselves to jurisdiction in
Arizona. |d. at 420.

The defendants' Wb Site is passive like the Wb Site in
Cybersell. The link provided by the defendant in the case at
hand is one that the reader nmay use to send a nessage to the
defendant via e-mail. There is no option to purchase rugs from
def endant, nor have any purchases fromthe Eastern D strict been
all eged. The e-mail link alone is not enough to establish
jurisdiction and plaintiff has not denonstrated that the nature
and quality of the commercial activity was sufficient to classify
t he defendants' Wb Site as anything nore than passive. Because
defendants' Wb Site was only passive, defendant does not have
sufficient contacts with the Eastern District of Pennsylvania to
be susceptible to personal jurisdiction and, therefore, venue is
I mproper.

The question remai ns whether this court should dismss this
action for inproper venue or transfer the action to the Western

District of Pennsylvania. The court may "in the interest of
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justice,"” pursuant to 28 U.S.C. 8§ 1406(a), transfer the action
agai nst the defendants to a district where the action originally

coul d have been brought. Goldlaw, Inc. v. Heiman, 369 U S. 463,

82 S.Ct. 913, 8 L.Ed.2d 39 (1962). As defendant Wl ker resides
and does business in the Western District of Pennsylvania, he is
anenabl e to personal jurisdiction in that district. Thus, the
Western District is the proper forumfor purposes of venue in
this action. Therefore, a transfer is ordered to the Wstern
District of Pennsylvania where the action could have been

br ought .

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

MARK A. BLACKBURN t/ a : ClVIL ACTION
VWHOLESALE RUG QUTLET, :
Plaintiff,
VS.
NO. 97-5704
WALKER ORI ENTAL RUG
GALLERI ES, I NC., & Rl CHARD
WALKER and FYlI NETWORKS, | NC.,

Def endant s.

ORDER

AND NOW this day of April, 1998, upon consideration
of Defendants' Mdtion to Dismss for |nproper Venue or, In The
Alternative, For Failure to State a C aim Upon Which Relief Can
Be Granted and Plaintiff's Response thereto, it is hereby ORDERED
that this action is Transferred to the United States District
Court for the Western District of Pennsyl vani a.

It is further ORDERED that the Cerk of Court is hereby
DI RECTED to transfer this action to the United States District

Court for the Western District of Pennsyl vani a.

BY THE COURT:

J. CURTIS JOYNER, J.



